TECHNICAL MEMOR... .. ___
TEXAS TRAN SPORTATION INSTITUTE

Cooperative Research Program
with
State Department of Highways and Public Transportation

TO: Gary Trietsch STUDY NO. 1232
FROM: Kay Fitzpatricﬁnd Tom Urbanik AREA NO. III
SUBJECT: Automated Enforcement -- Legal Issues. DATE: August 23, 1990

Attached is a Technical Memorandum on legal issues specific to Texas on Aut’oﬁmated’
Enforcement. The source for this material is the Traffic Monitoring Technology’s Legal:
Information Package. Ed Shaddock of the General Counsel Division reviewed the
memorandum. His comments are attached as Appendix D. Please contact me if you have

any questions (857-1535).

Several directions are currently available for this task. If the interest is in having an
Automated Speed Enforcement demonstration project, a logical next step is for a meeting
with SDHPT, TTI, and agencies who have potential interest in participating in an ASE
program. This meeting could include a presentation of TTI findings and discussions on the
direction the use of automated enforcement in Texas is heading. ‘TTI could prepare
advance material for distribution prior to the meeting, if we want to maximize the time

available for discussion.
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INTRODUCTION

This memorandum is to supplement the information contained in the April 1990
Technical Memorandum on Automated Enforcement. Material was obtained primary from
the Traffic Monitoring Technology’s Legal Information Package. Ed Shaddock of the
General Council Division (Texas State Department of Highways and Public Transportation)

reviewed the material in this memorandum. His comments are included in Appendix D.

LEGAL HISTORY

In Commonwealth v Buxton (1910) 205 Mass 49, 91 NE 128, a speeding conviction
was sustained on evidence derived from electronic devices involving the use of photography.
The evidence was obtained by a "Photo-Speed-Recorder” which operated by‘taking two
pictures, at a measured time interval, of the speeding automobile, and then calibrating the

| difference in the size of. the automobile in the two photographs so as to determine, by a
mathematical formula, the distance traveled in the time elapsed. The Recorder was found |
legally successful, however, logistically it was impractical for continued use.

In People v Hildebrandt (1955) 308 NY 395, 126 NE2d 377, 49 ALR2d 449, a
speeding conviction based upon evidence obtained by a "photo-traffic" camera (takes two
photographs of a moving vehicle at a set time interval) was reversed because of the absence
of any evidence to show that the defendant, who was not notified of the alleged offense until
2 weeks after it was supposed to have happened, was operating the car at the time the
pictures were taken. The courts of appeals held that it could not be inferred that the owner
of automobile was the driver at time of speed violation. The defendant could no-t be
convictedvof the traffic infraction without evidence that he was the driver at the time of the
infraction. Since the device only took phdtographs of the rear of the vehicle to obtain the
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license plate number, the identify of the driver could not be established. This case clearly
established the requirements that the operator of the vehicle must be identified.

In the late 1960s, Orbis III was tested in a demonstration project by the City of‘
Arlington. The legal acceptance of Orbis III was not raised during the demonstration
project, however, the problem of not being able to identify the driver was solved since the
driver was also photographed. For additional discussion on a legal aﬁalysis of ORBIS by
Glater, see the April 1990 technical memorandum.

The most recent legal action occurred in Arizona where the use of photo-radar by
the Town of Paradise Valley, Arizona was challenged by Cortright with cooperating
attorneys from the American Civil Liberties Union. TMT reports that "the Town of
Paradise Valley has a rebuttable presumptive ordinance which holds the owner 'responsible
for a speeding violation. The Supreme Court of the State of Arizona declined to accept
jurisdiction of the petition for special action in the case in April 1989." The arguments on

both sides were very extensive; TMT will provide a copy of the case upon request.

TEXAS ISSUES

In 1970, the Attorney General of Texas wrote an opinion on whether the operation
of a system consisting of a sensing device, a computer, and a camera which photographs the
front view of the vehicle, the driver, its registration plate, and showing the date, time,
location, and posted speed limit is legal. The complete opinion is included as attachment
A. In summary, the Attorney General of Texas found:

"There is no actionable invasion of the right of privacy of a person whose

photograph is taken on a public highway by a traffic surveillance system when

~ such photo is used solely for speed enforcemenf or-traffic surveying purposes.
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Such photographs would be édmissible in evidence as proof of identiﬁcétion

of defendants and their speed of driving, provided they comply with the rules

of evidence applicable thereto." \ |

- InNovember 1987, Andréws and Kurth (attorneys) provided to TMT a Memorandum
on Prosecutions of Speeding Violations DOQ mented With TMT Photo Traffic Radar
System. They identified four issues for considerations. A summary»of their comments
follow:

1. Identification and compulsion of court appearances of the driver. The driver of
the automobile shown in the photographs may be identified and prosecuted in a number of
different ways under current Texas law and procedural rules.

Notice of Violation. The registered owner of the automobile as reﬂevcted in the
Department of Public Safety Records can be mailed a Notice of Violation requesting
identification of the driver. If the owner responds and identified the driver, then another
Notice of Violation can be mailed to the operator. If the registered owner, or the person.
identiﬁed as the driver by the owner, ignores a notice, ‘there are two options available for

identifying and ultimately prosecuting the driver of the vehicle in question: examining trial

| (or in a court of inquiry) or further investigation by police.

Ordinance or Statue Creating Presumption that Registered Owner Responsible for
Unlawful Operation. Some municipalities (including Houston) have ordinances creating a
prima facie case against the registered owner of a vehicle for parking violations. Such an
ordinance allows the immediate filing of a complaint against the registered owner of an
illegally pafked vehicle and places the burden on the owner to produce evidence of who is
responsible for the illegal pérki_ng. In order to facilitate the collection of fines relating to

speeding violations documented with the TMT System, a similar ordinance could be adopted



| by municipalities or states which acéomplishes the same result with regard to operation of
the vehicle in a manner contrary to law. Although the driver can be identified and
prosecuted under current law and procedures, such an ordinance would facilitate the
prosecution of moving traffic violations documented with photographic evidence. A form
of such an ordinance is attached as Appendix B. Appendix C is a copy of the Town of
Paradise Valley Ordinance.

2. Admission of the photographs and radar readings as evidence. The photographs

will be admissible as evidence subject to compliance with certain procedures.

3. Illegal searches and seizures and claims of invasion of privacy: The photographs
of the automobile and its driver which are in plain view of the public will not constitute an
illegal search or invasion of privacy under the Fourth Amendment.

4. State Certification or restrictions 0;1 use. The State of Texas has no statute or
regulation regarding the certification of radar units or the posting of signs warning of the

use of police radar.



 THE ATTORNEY GENERAL
' Oy TEXAS

AvusTIiN, TExAs 78711

CRAWFORD C. PMARTIN
ATTORNRY GV.NFERAL

September 14, 1970

Honorable A. Ross Rommel
Traffic Safety Administrator
Executive Department
Drawer P
205 Sam Houston Bldg.
Austin, Texas 78711 ;

;' Opinion No. M- 92

Re: Severdl questions rela-
tive to whether a particu-
‘ lar traffic surveillance
Dear Mr. Rommel: ) system is legal.

Your request for an opinion as to whether the operation
of the described traffic surveillance system 1s legal, pre-
sents the following questions:

1. Is there an actionable invasion of the
right of privacy of a person whose :
photograph is taken on a public highway

. by the described traffic surveillance
, system when the photo 15 used solely for
speed enforcement purposes?

2. Is there an actionable invasion of the
right of privacy of a person whose photo
1s taken on a public highway by the above
system when used for traffic surveying
purposes?

Your third question has been withdrawn anrd is there-
fore omitted. ’

4. Assuming that the chain of possession of the
film is unbroken from the time 1t is piaced
in the cane.a until the time of trial of a
defendant to a speeding violation, would
the photograph be admissible in evidence
8s proof of identification of the defendant
and of the.speed at which he was driving

-133s.
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Hon. A. Ross Rommel, page 2 (M- 692)

when the traffic survéillance unit is
left unattended during its operation?

5. With the same assumption as stated in
Question 4, would the photograph be ad- .
missible in evidence as proof of identifi-
cation of the driver and of the speed at
which he was traveling when the traffic
surveillance unit is attended by a pollce
ofIicer who does not apprehend the de-
Iendant at the time 01 violation?

According to your letter, this system consists of a
‘sensing device, a computer, and a camera with illuninating
attachment to measure the speed of a motor vehicle, photo-
graph the front view of the vehicle, the driver, its regis-
tration plate, and showing the date, time, location and
posted speed limit. The only service requirement is the
occasional change of film cassettes, and no attendant is
required for the operation of the system. Its primary in-
tended uses are for traffic speed control and traffic
engineering survey purposes. Your questions raise issues
of first impressions in Texas, as there are no court deci-
sions which have decided these issues. :

With reference to your first two questions, it is well
settled that the individual's right to preserve his personal
seclusion must give way to the state's reasonable exercise
of the police power. Consequently, for example, statutes
making reasonable provision for taking and keeping finger-
prints and photographs of persons accused of crime have been

;ustained. 14 A.L.R.2d 761, Right of Privacy, Sec. 9, Police
ower. '

In the case of Voelker v. Tyndall, 75 N.Z.2d 548 (Ind.
Sup. 1957 app. denied 333 U.5. G634 reh. denied 333 U.S, 858)
appellant was arrested on a misdemeanor charge and claimed
&n invasion of his right of privacy. The Court, in uphold- .
ing the right to take his fingerprints and photograph, said:

"The purpose is single, clear and
quite salutary to promote the pub-
lic safety, by achieving gsreater
success in preventing and detect-
ing crimes and apprehending crimi-
nals. The accomplishment of this

»
-
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Hon. A. Ross Rommel, page 3 (3-692)

object has been an important duty of
government in all times. Not infre-
quently a lack of accurate identifi-
cation has been a serious handicap in
clearing up a crime. It ig probable

that an accurate identification system,
faithfully administered, may be an
assistance not only in finding the

gullty criminal, bdbut in clearing an inno-
‘cent suspect."

: The rule generally is also stated in 41 Am.Jur, ous,
Privacy, Sec. 27:

"It i3 generally held that the customary
photographing and measuring of a prisoner
for the purpose of police records do not
amount to an invasion of the prisoner's
right of privacy." v

It is our opinion that a person driving on a public
highway in an automobile, is subject to public view and to
the state's reasonable exercise of the police power to pro-
mote the public safety. Accordingly, we answer your ques-
tions 1 and 2 that there is not an actionable invasion of
the right of privacy. We find No case authorities recogniz-
ing such a right of privacy. Our Courts have so far con-
fined their decisions in upholding a right of privacy to
matters relating to marriage, family and sex. 56 American
Bar Assn. Journal 673-677, and see California v, Belous,

80 Cal.Reptr. gsu, 458 P2d 194 (19657; Criswald v,
Connecticut, 381 U.S. 479 (1965). The Tourts have refused
to extend a right of privacy where public health or safecy
Or other police powers of the state are a competing in-
terest. Public Unilities Commission v, Pollak, 343 U.S, b4s:
(1952); Frank v. Maryland, 359 U.S. 360 (19597.

Your letter expresses concern as to whether the deszrines

system can become accepted as a scientifically reliable speed
testing device. o

The evidentiary proof requirad in Court for the re-
ception of evidence in this Eystem would be the same as for
any o;her photographic System in a criminal casge.

ThHe rule,stéted in Wizmore, The Sciénce.gf Judicial
Proof, p. 450, as quoted in Wilson v. State, 160 Tex.Cr.




gon. A. Ross Rommel, page 4 (M-692)

539, 328 S.W.2d 311 (1959), applies to your questions 4 and
5¢

ES

"... since the additions made possible
to our unaided senses are due to the use of
instruments constructed on knowledge of
scientific laws, it is plain that the cor-
rectness of the data thus obtainable must
depend upen the correctness of the instru-
ment in construction and the ability of
the technical witness to use it. Hence,
the following three fundamental proposi-
tions apply to testimony based on the use

" of all such instruments:

" 'A, The type of apparatus purporting
to be constructed on scientilic principles
must be accepted as dercendable lor the pro-
posed purpose by the prolession concerned
in that branch ol sciernce or its related art.
This can be evidenced by qualified expert
testimony; or, if notorious, it will be Judi-
cially noticed by the Judge without evidence.'

" 'B, The particular apparatus used by
the witness must be cornstructed according to
an accepted type and. must be in good condition
for accurate work. 1This may be evidenced by

~a qualified expert.'

" 'C. The witness using the acoparatus as
the source ol his testimony must be one
quaLilied Ior its use by training and ex-

perience,'".

As stated in Wilson v. State, supra, "... there
fust be proof that the machine has been properly set up and
recently tested for accuracy." ‘

As to your questions U4 and 5 regarding the admissi-
%111ty in evidence of photographs from the traffic surveil-
lance system as proof of identification of defendants and
Speed of driving, the established rules of evidence would
8pply and the burden is upon the prosecution to qualify the
tvidence for submission and to connect up and prove the
entity of the defendant committing the offense. This

-3338-
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Hon. A. Ross Rommel, page 5 (M- 692)

would probably be more difficult when the system's units are
Jeft unattended and the defendant is8 not apprehended at the

time and at the scene of the speeding violation. The Court

would have to be satisfied that the photographs comply with

the usual rules of evidence and accurately depict what they

purport to represent. However, admissibility of the photos

does not necessarily require identification by an attendant

or an eye witness. See Scott, Photographic Evidence, 2nd Ed.,

Sec. 1026; Vardilos v. Reed, 320 3.W.2d 04I9 (Tex.Civ.App. 1959,
no writ.) .

The speed of motor vehicles may be measured by use of
a "phototraffic camera”,and the "Foto-Patrol" which operates
on -an electronic impulse which activates a strobe light camera.
"It has been held that expert testimony as to the ccientific
principles underlying it and as to its accuracy at the time
of an alleged speedinﬁ offense is necessary in order to base
a conviction thereon. 7 Am.Jur.2d 871, 872, Sec. 328, Auto-
mobiles and Highway Traffic, which cites People v. Pett, 13
Misc.2d, 975, 178 .N.Y.S.2d 550. .

In People v. Hildebrant, 308 N.Y. 397, 126 N.E.2d 277,
N.Y.Ct.App.(1955), the oIfense was speeding. Police officers,
to measure the speed, had used a "phototraffic camera." The
Court said, "there should be applicable the criminal-law rules
of presumption of innocence and necessity of proof of guils
beyond a reasonable doubt."”. The Court, holding that the
identity of the driver must be proven, and that proof of
vehicle ownership alone will not give rise to a presumption
that the owner was the driver, said:

"....Apparently, the question is a new
one, but that is because gpeeders are usu-
ally pursued and arrested after pursuit,
whereas this identity question arises be-
cause of the use of a photographic speed
recorded, without pursuit or arrest. The
device used may be efficient and scientif:i-
cally trustworthy, its use may make pur-
guit and immediate arrest inconvenient or
unnecessary, and highway safety may be
promoted by eliminating such pursuits.

But 1t takes more than necessity to vali-
date a presumption in a criminal case,.
Tot v. United States, 319 U.S. 463, U467,
63 s.ct. 12u1, 87 L.=d. 1519, and here
we do not even have a presumption.”



gon. ». Ross Rommel, page 6 (M-692)

Hewever, positive identification of the defendant is
not required if a witness can testify that the photo is a
fair and accurate representation of the scene. U.S. v.Hobbs,
403 F.2d 977 (6th Cir., 1968).

In Commonwealth v. Buxton, 205 Mass. 49, 91 N.E. 128
(1910), a speed violation case, the question was the compe-
tency of an instrument known as a "photo-speed recorder.
The Court said: - '

>

"As a rule the question whether evi-
dence of experiments shall be admitted
depends largely upon the discretion of
the trial Jjudge; and his action in the
exercise of this discretion will not be
reversed unless plainly wrong. In this
case the result of the experiments did
not depend upon the fluctuations of human
agencies, nor on conditions whose rela-
tions to the result were uncertain, but
upon the immutable working of natural
laws; and upon the evidence the presid-
ing Judge may well have found that such
experiments were likely to be more re-
llable as to the speed of the automobile
than the conjectural statement of an eye
witness or the interested statement of a
chauffeur. We cannot say as a matter of
law that the evidence would not Justify
the Judge in coming to the conclusion
that the experiments would be useful in
determining the speed of the car. In- -
deed, it would seem desirable to have
some machine whose action being dependent
upon the uniform working of the laws of
nature would record the speed of a mov-
ing object." .

It is, therefore, our opinion in answer to your ques-
tions 4 and 5 that the traffic surveillance photographs would
be admissible in evidence as proof of identification of de-
Tendants and their speed of driving, subjact to the re-
Quirements and rules of evidence hereinatove stated.

K4



Hon. A. Ross Rommel, page 7 (M- 692)

SUMMAR

There 1s no actionable invasion of the right
of privacy of a person whose photograph is taken
on a public highway by a traffic surveillance
system when such photo is used solely for speed
enforcement or traffic surveying purposes. Such
photogrephs would be admissible in evidence as
proof of identification of defendants and their
speed of driving, provided they comply with the
rules of evidence applicable thereto.
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PROPOSED ORDINANCE

Scction . It shall be unlawful for any person, having registered in his name
or owning or operaling or having in charge any motor vehicle, knowingly to allow or suffer or permit
the same Lo be operated on any strecl or highway. within the linsert name of the municipality or
countylin any manner contrary Lo law or the ordinances of this {rmunicipality/county).

Section . When any motor vehicle is operaled in any manner contrary to law
or the ordinances of Lthis [municipality/couuntyl, proof that the vehicle was, at the date of the offense
alleged, owned by the person charged with the offense shall constitute prima facic evidence that the
vehicle was being operated al the time of the alleged offense by the owner and/or that the owner
knowingly permitted the operation of such vehicle in the alleged manner, but the owner shall have
the right Lo introduce evidence Lo show that such vehicle was nol being operated by him and that he

did not knowingly permit the operation of such vehicle in the alleged manner as charged in the
complaint.
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)| RECORDED IN OFFICIAL RECORDS
When recorded, return to: , A OF MARICOPA COUNTY, ARIZONA
’ B9 -4 55 wa
Paradise Valley Town Attorney ] Wz? -“R'EDUHUB
6401 East Lincoln Drive 1 HELEN PURCELL, ::. . r
Paradise Valley, Arizona 85253 FEE ,7’, PGS:N) B
MRRINMARAT Ty . m————
‘ORDINANCE NUMBER 2 8% 137225

AN ORDINANCE OF THE TOWN OF PARADISE VALLEY, MARICOPA
COUNTY, ARIZONA, AMENDING ARTICLE 11-2 OF THE TOWN CODE
BY REVISING SECTION 11-2-18 PRESUMPTIVE OPERAT_OR.

BE IT ORDAINED:

Section 1: That present Section 11-2-18 of the Paradise Valley

Town Code, Refistered Owner of Vehicle Presumed Responsible “For Certain

Violations is revoked.
-z arions

Section 2: That new Section 11-2-18 of the Paradise Valley
i ————————

Town Code, Presumptive Operator is adopted, reading:

A. If any vehicle unoccupied by a licensed driver is found upon
a8 street or roadway in violation of any provision of this
Article Title 28, Chapter 6, Article 14 of the Arizona Re-
vised- Statutes.

or if any vehicle has been driven in violation of the speed
restrictions of this Article or Title 28, Chapter 6, Article
6 of the Arizona Revised Statutes or A.R.S.§ 28-797, then

proof of the identity of the person in whose name such vehi-

- cle is registered pursuant to Title 28, Chapter 3 of the
Arizona Revised Statutes may be sufficient evidence that
such person was responsible for such violation, in the ab-
sence of probative contrary evidence and if the magistrate
is so persuaded. >

~B.  Nothing in this Section shall limit the defenses to or evi-
dence otherwise probative and admissibje concerning such
violation or responsibility therefor.

C. The registered owner of such vehicle, if not the person
responsible for such violation, shal} upon request inform
the magistrate or town attorney of the identity of the per-
son responsible for such violation, if known.
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PASSED AND ADOPTED by the Mayor and Council of the Town of Para-

dise Valley, Arizona, this 23rd day of March, 1989

ATTEST:

!;}7(4/L¢4/éz;c¢¢»/<514Au4;y

Mary Ann (frines, Towh Clerk

APPROVED AS TO FORM:

ORD297/0RS . ,

;Q//{JL (// -7 é)'vv

Robert W. Plenge, 'Mayor
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COMMISSION STATE DEPARTMENT OF HIGHWAYS ENGINEER-DIRECTOR

ROBERT H., DEDMAN, CHAIRMAN AND PUBLIC TRANSPORTATION ARNOLD W. OLIVER, P..
RAY STOKER, JA. DEWITT C. GREER STATE HIGHWAY BLDG. :
WAYNE 8. DUDDLESTEN 11TH & BRAZOS
AUSTIN, TEXAS 737012483
(512) 453-8588

August 21, 1990
CONTACT:

Ms. Kay Fitzpatrick

Texas Transportation Institute
Texas A&M University System
College Station, Texas 77843

Dear Ms. Fitzpatrick:

As you requested, my staff and I have reviewed TTI's Technical
Memorandum and related materials regarding automated enforcement
of speed laws. The following is a summary of major legal concerns
regarding this issue.

Constitutional Law

TTI discussed several constitutional issues, and we agree with
their conclusions that these issues are not serious threats to
automatic enforcement legislation. There is one issue, however,
that was not raised by TTI. A c¢riminal law that does not reguire
personal guilt may violate the due process clause of the fifth
amendment of the United State Constitution. Scales v. U.S., 367
U.S. (1961). ‘'Therefore, any statute holding the owner of the
vehicle vicariously liable may be unconstitutional.

TTI has suggested enacting a statute similar to municipal parking
ordinances creating a presumption that the owner of a vehicle is
responsible for illegal parking. Such a presumption would be
legitimate and does not create vicarious liability. 1If the speed
enforcement device only photographs the vehicle, a rebuttable
presumption could apply. The Orbis III, however, photographs the
driver of a vehicle, so a presumption would be ineffective since
the driver could use the photograph to overcome the presumption.
The fifth amendment will prevent conviction for the substantive
crime if the driver refuses to name the driver, and therefore,
contempt of court may be the only alternative available.



Ms. Kay Fitzpatrick © =2 August 21, 1990

Identifying Driver

TPI felt that identification of the driver could be obtained by
examining trial, court of inquiry, or police investigation. We see
difficulties here since examining trials are customarily conducted
for felonies, and court of inquiries are limited to district
courts. Districts courts do not have jurisdiction of violations
of speed laws. An alternative would be the use of a pre-trial
hearing. .

Also note that Texas has a statutory husband-wife priwvilege whereby
a person cannot be made to testify against a spouse. Tex. Code
Crim. Proc. Ann. art. 38.11. This could be a problem when an owner
lends a car to a spouse.

Evidence

Some statutory change is probably necessary to allow for the
admission of the photograph into evidence. TTI did cite a 1970 AG
opinion stating that admissibility of photographs does not require
identification by an attendant or an eyewitness, and cited Vardilos
v. Reed, 320 S.W.2d 419 (Tex. Civ. App.--Houston 1959, no writ),
as its authority. Vardilos, however, only held that the identity
of the photographer is not necessary for admittance into evidence.
To admit a photograph into evidence, you do need a witness to
testify that the photograph accurately reflects the scene depicted.

(See e.g. McRoy v. Riverlake Country Club, Inc., 426 S.W.2d 299
(Tex. Civ. App.--Dallas 1968, writ ref’d n.r.e.) We would

recommend statutory language similar to that in House Bill 30, 70th
Legislature, to provide for certification of the equipment and
self-authentication of these photographs.

Summary
To éCCOmplish your goal, TTI should consider the following:

a statutory change should be sought to allow for

admissibility of the photographs into evidence;

- contempt of court may be the only alternative for forcing the
owner of the court to divulge the identity of the driver when
the photograph itself proves that the owner was not the driver;

- the due process clause of the fifth amendment may preclude
vicarious liability; and

- the availability of the husband-wife privilege may limit the

effectiveness of the program. -

Sincerely,

obert Eﬁf;haddock
General Counsel

BJ:ce .
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